CORPORATIONS CAN LEGALLY KEEP TWO SETS OF FINANCIAL BOOKS—ONE PUBLIC AND ONE PRIVATE FOR NATIONAL SECURITY PURPOSES
Tom Stanis, Esq.
Under 15 U.S.C. 78m(b)(2):
Every issuer which has a class of securities registered pursuant to section 78l of this title and every issuer which is required to file reports pursuant to section 78o(d) of this title shall-

(A) make and keep books, records, and accounts, which, in reasonable detail, accurately and fairly reflect the transactions and dispositions of the assets of the issuer;

(B) devise and maintain a system of internal accounting controls sufficient to provide reasonable assurances that-

(i) transactions are executed in accordance with management's general or specific authorization;

(ii) transactions are recorded as necessary (I) to permit preparation of financial statements in conformity with generally accepted accounting principles [GAAP] or any other criteria applicable to such statements, and (II) to maintain accountability for assets;

(iii) access to assets is permitted only in accordance with management's general or specific authorization; and

(iv) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences[….]
The above law is what requires corporations with publicly traded stock to file accurate financial statements in accordance with GAAP.  Those statements are what investors of all type rely upon to make decisions on where to invest their money.  But what if many of America’s biggest corporations could receive waivers from complying with this requirement?  
Under 15 U.S.C. 78m(b)(3)(A):

With respect to matters concerning the national security of the United States, no duty or liability under paragraph (2) of this subsection shall be imposed upon any person acting in cooperation with the head of any Federal department or agency responsible for such matters if such act in cooperation with such head of a department or agency was done upon the specific, written directive of the head of such department or agency pursuant to Presidential authority to issue such directives. Each directive issued under this paragraph shall set forth the specific facts and circumstances with respect to which the provisions of this paragraph are to be invoked. Each such directive shall, unless renewed in writing, expire one year after the date of issuance.

The corporations that have received these waivers and the number of waivers issued is likely to remain classified because, under 15 U.S.C. 78m(b)(3)(B):
Each head of a Federal department or agency of the United States who issues a directive pursuant to this paragraph shall maintain a complete file of all such directives and shall, on October 1 of each year, transmit a summary of matters covered by such directives in force at any time during the previous year to the Permanent Select Committee on Intelligence of the House of Representatives and the Select Committee on Intelligence of the Senate.
Under 15 U.S.C. 78m(b)(4), said corporations are expressly exempted from criminal liability for producing inaccurate financial statements:

No criminal liability shall be imposed for failing to comply with the requirements of paragraph (2) of this subsection except as provided in paragraph (5) of this subsection.
Under 15 U.S.C. 78m(b)(5), said corporations are nonetheless required to maintain accurate financials in private:
No person shall knowingly circumvent or knowingly fail to implement a system of internal accounting controls or knowingly falsify any book, record, or account described in paragraph (2).
When all these parts to Section 78m are read in their entirety, it suggests that corporations that receive the waiver can knowingly falsify their public financial records but must nonetheless maintain accurate internal financial records.  This means little to the general public that merely has access to only the falsified public records.  
On May 5, 2006, President George W. Bush expanded authority under this exemption when he signed a Memorandum for the Director of National Intelligence entitled Assignment of Function Relating to Granting of Authority for Issuance of Certain Directives and it was published in the Federal Register on May 12, 2006.  (FR Vol. 71, No. 92; FR Doc. 06-4538).
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Memorandum of May 5, 2006

Assignment of Function Relating to Granting of Authority for
Issuance of Certain Directives

Memorandum for the Director of National Intelligence

By virtue of the authority vested in me by the Constitution and laws of
the United States, including section 301 of title 3, United States Code,
T hereby assign to you the function of the President under section 13(b)(3)(A)
of the Securities Exchange Act of 1934, as amended (15 U.S.C. 78m(b)(3)(A)).
In performing such function, you should consult the heads of departments
and agencies, as appropriate.

You are authorized and directed to publish this memorandum in the Federal
Register.

~

THE WHITE HOUSE,
Washington, May 5, 2006.




Additional information on this financial reporting waiver can be found  in an article titled “Intelligence Czar Can Waive SEC Rules” by Dawn Kopecki, published by BusinessWeek on May 23, 2006 and another article titled “The Spy Chief’s New Financial Power: Bush has quietly authorized Negroponte to waive SEC rules” published on June 5, 2006 by Bloomberg BusinessWeek.

